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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

CITIZENS FOR AN OPEN GREENBELT, an Case No. .., . sy Dk
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association,
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Plaintiff,
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STATE OF IDAHO, IDAHO STATE BOARD
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NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF. THE COURT MAY ENTER
JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE UNLESS YOU RESPOND WITHIN 20
DAYS. READ THE INFORMATION BELOW.

TO:  STATE OF IDAHO, IDAHO STATE BOARD OF LAND COMMISSIONERS

YOU ARE HEREBY NOTIFIED that in order to defend this lawsuit, an appropriate
written response must be filed with the above designated court within 20 days after
service of this Summons on you. If you fail to so respond the court may enter
judgment against you as demanded by the Plaintiff in the Compiaint.

A copy of the Complaint is served with this Summons. if you wish to seek the
advice or representation by an attorney in this matter, you should do so promptly
SO that your written response, if any, may be filed in time and other legal rights
protected.

An appropriate written response requires compliance with Rule 10)(1) and
other Idaho Rules of Civil Procedure and shall also include:

1. The title and number of this case.

2. If your response is an Answer to the Complaint, it must contain

admissions or denials of the separate allegations of the Compiaint and
other defenses you may claim.

3. Your signature, mailing address and telephone number of your
attorney.

4, Proof of mailing or delivery of a Ccopy of your response to Plaintiff's
attorney, as designated above.

TO determine whether You must pay a filing fee with your response, contact
the Clerk of the aboga—named court.
DATED this day of November, 2010.

J. DAVID NAVARRO, Clerk

. HOLMES
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Attorneys for Plaintiff Citizens for an Open Greenbelt

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

CITIZENS FOR AN OPEN GREENBELT, an

unincorporated, non-profit
association,

Plaintiff,
Vs.

STATE OF IDAHO, IDAHO STATE BOARD
OF LAND COMMISSIONERS; and the
IDAHO DEPARTMENT OF LANDS; and

CITY OF GARDEN CITY, IDAHO,

Defendants.

SUMMONS - 1

CaseNo.@V 0C 1022445

SUMMONS



NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF. THE COURT MAY ENTER
JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE UNLESS YOU RESPOND WITHIN 20
DAYS. READ THE INFORMATION BELOW.

TO:  IDAHO DEPARTMENT OF LANDS

YOU ARE HEREBY NOTIFIED that in order to defend this lawsuit, an appropriate
written response must be filed with the above designated court within 20 days after
service of this Summons on you. If you fail to so respond the court may enter
judgment against you as demanded by the Plaintiff in the Complaint.

A copy of the Complaint is served with this Summons. if you wish to seek the
advice or representation by an attorney in this matter, you should do so promptly
so that your written response, if any, may be filed in time and other legal rights
protected. ‘

An appropriate written response requires compliance with Ruie 10(a)1) and
other Idaho Rules of Civil Procedure and shall also include:

1. The title and number of this case.

2. If your response is an Answer to the Compiaint, it must contain

admissions or denials of the separate allegations of the Complaint and
other defenses you may claim.

3. Your signature, mailing address and telephone number of your
attorney.

4. Proof of mailing or delivery of a Copy of your response to Plaintiff's
attorney, as designated above.
To determine whether you must pay a filing fee with your response, contact
the Clerk of the abpve-named court.
DATED this /& day of November, 2010.

J. DAVID NAVA:?\E Jerk.

By
Deputy
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NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF. THE COURT MAY ENTER
JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE UNLESS YOU RESPOND WITHIN 20
DAYS. READ THE INFORMATION BELOW.

TO: CITY OF GARDEN CITY, IDAHO

YOU ARE HEREBY NOTIFIED that in order to defend this lawsuit, an appropriate
written response must be filed with the above designhated court within 20 days after
service of this Summons on you. If you fail to so respond the court may enter
judgment against you as demanded by the Plaintiff in the Complaint.

A copy of the Complaint is served with this Summons. If you wish to seek the
advice or representation by an attorney in this matter, you should do so promptly
so that your written response, if any, may be filed in time and other legal rights
protected.

An appropriate written response requires compliance with Rule 10 (1) and
other Idaho Rules of Civil Procedure and shall also include:

1. The title and number of this case.

2. If your response is an Answer to the Complaint, it must contain

admissions or denials of the separate allegations of the Complaint and
other defenses you may claim.

3. Your signature, mailing address and telephone number of your
attorney.

4. Proof of mailing or delivery of a copy of your response to Plaintiff's
attorney, as designated above.
To determine whether you must pay a filing fee with your response, contact
the Clerk of the above-named court.
DATED this @ day of November, 2010.

J. DAVID NAVARRO Clerk
£ HOLMES

By NV T
Deputy R
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Gregory M. Adams (ISB No: 7454)
Richardson & O’Leary, PLLC

515 N. 27™ Street

Boise, Idaho 83702

Telephone: (208) 938-2236

Fax: (208) 938-7904
greg(@richardsonandoleary.com

J. Kahle Becker (ISB No. 7408)
Attorney at Law

1020 W. Main Street, Suite 400
Boise, Idaho 83702

Phone: (208) 333-1403

Fax: (208) 343-3246
kahle@kahlebeckerlaw.com

David Hammerquist (ISB No: 3031)

Ringert Law Chartered

455 S. Third Street

P.O.Box 2773

Boise, ID 83701

Telephone: (208) 342-4591 ext. 128
Fax: (208) 342-4657
hammer@ringertlaw.com

Attorneys for Plaintiff Citizens for an Open Greenbelt

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

CITIZENS FOR AN OPEN

GREENBELT, an unincorporated, non-

profit association
Plaintiff,
Vs.

STATE OF IDAHO; IDAHO STATE

BOARD OF LAND COMMISSIONERS;
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and the IDAHO DEPARTMENT OF
LANDS; and

)

)

)

CITY OF GARDEN CITY, IDAHO )
)

Defendants. )

)

COMES NOW Citizens for an Open Greenbel, by and through its counsel of
record, David Hammerquist, J. Kahle Becker, Gregory M. Adams, and for causes of

action against the Defendants, complains and alleges as follows:

PARTIES

1. Plamtiff Citizens for an Open Greenbelt (“COG”) is an unincorporated,
nonprofit association formed under the laws of the State of Idaho, with its principle place
of business in Garden City, Idaho. Plaintiff COG’s organizational purpose is to protect
access to public lands and protect access to public bicycle pathways.

2. Plaintiff is informed and believes that at all times pertinent hereto,
Defendant State of Idaho is a sovereign state of the United States.

3. Plaintiff is informed and believes that at all times pertinent hereto,
Defendant State Board of Land Commissioners (“Defendant Land Board”) is an agency of
the State of Idaho and was established by the Idaho Constitution, Article IX, § 7, to direct,
control and dispose of the public lands of the state, including public trust lands. Pursuant to
Idaho Code § 58-104, Defendant Land Board has the power to regulate and to control the
use or disposition of lands in the beds of navigable rivers for commercial, navigational,

recreational or other public use.
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4. Plamntiff is informed and believes that at all times pertinent hereto,
Defendant Idaho Department of Lands (“Defendant Department of Lands”), is an agency of
the State of Idaho, created and existing under the authority of Idaho Code § 58-101 et seq.,
which has responsibility of managing, under Defendant Land Board's direction, the public
lands of Idaho, including public trust lands.

5. Plaintiff is informed and believes that at all times pertinent hereto,
Defendant City of Garden City (“Defendant Garden City”) is a city within Ada County,
Idaho, incorporated under Idaho Constitution, Article XII, § 1, and Idaho Code § 50-101 ez
seq.

JURISDICTION AND VENUE

6. The Fourth Judicial District in the State of Idaho, in and for the County of
Ada, has subject matter jurisdiction over the counts in this action pursuant to and by
virtue of Idaho’s Declaratory Judgment Act, I.C. § 10-1201 ez seq.

7. The Fourth Judicial District in the State of Idaho, in and for the County of
Ada, has personal jurisdiction over the above named Defendants pursuant to and by
virtue of I.C. § 5-514 and other applicable laws and rules.

8. Venue is proper in Ada County pursuant to and by virtue of 1.C. § 5-404
and other applicable laws and rules because the Defendants are located in Ada County,
the agreements that are the subject of this dispute were entered into in Ada County, the
ordinance that is a subject of this dispute was passed in Ada County, and the land that is

the subject of this dispute is in Ada County.

COMPLAINT - Page 3



BACKGROUND

9. In or around 1974, Jack and Elaine Hoke contacted Defendant Department
of Lands to clear title to riparian lands adjacent to, and along the north bank of, the Boise
River north of the Glenwood Street.

10.  The lands were undeveloped and consisted of sloughs and small channels
of the Boise River.

11. The State and the Hokes exchanged quitclaim deeds so that the Hokes
acquired most of the old river areas, and the State acquired approximately 18 acres
contiguous to the Boise River.

12. The State also obtained sportsman’s easements to the old river channel area
owned by the Hokes.

13. The Boise River is a navigable river.

14. The Hokes subsequently decided to develop a subdivision on the property.

15.  On or about November 10, 1980, Defendant Land Board and the Riverside
Group, through Niles Latta, President, City Corporation, and Jack Hoke (hereinafter the
“developers”) executed an Agreement (hereinafter referred to as the “1980 Agreement”)
concerning development of the State and privately-owned lands adjacent to the Boise
River known as “Riverside Village.” A true and correct copy of the 1980 Agreement is
attached as Exhibit A and incorporated herein by reference.

16. In the 1980 Agreement, the developers agreed to construct certain
improvements on State land, including, inter alia, lakes, continuous linkage of the
greenbelt next to the Boise River for the length of the Riverside Village project.

17. The 1980 Agreement required the developers to construct a bike path.
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18.  The developers also agreed to provide Defendant Land Board a legal
description of the most southerly line of the property owned by the developer adjacent to
state land.

19.  The 1980 Agreement required that once construction was complete, the
State would convey that portion of State land to be improved to Defendant Garden City
or another public or quasi-public entity.

20.  The 1980 Agreement required that once the State made such conveyance,
the developers would convey to the same entity that land owned by the developers
necessary for the greenbelt and parks.

21.  The developers were conveyed certain State lands in partial consideration
for the public access and improvements required in the 1980 Agreement.

22.  The State terminated the sportsman’s easements it had obtained from the
Hokes in 1974 to the old river areas formerly owned by the State in partial consideration
for the public access and improvements required in the 1980 Agreement.

23.  The State did not reacquire fee title, or easements to access, the old river
areas it had quitclaimed to the Hokes in 1974.

24.  The State land pertinent to the 1980 Agreement included submerged or
formerly submerged beds of the Boise River.

25.  The parties to the 1980 Agreement specifically agreed the State land at
issue was submerged or formerly submerged beds of the Boise River.

26.  Title to said lands were owned by the State under the equal footing doctrine

and administered by Defendant Land Board.
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27.  The submerged lands and formerly submerged lands pertinent to the 1980
Agreement were subject to the public trust doctrine.

28.  Garden City approved the Developer’s proposal subject to the provisions of
the 1980 Agreement.

29.  The Department of Fish and Game and the Department of Water Resources
for and on behalf of the State of Idaho approved the Developer’s proposal subject to the
provisions of the 1980 Agreement.

30.  Sometime after 1985, Idaho Forest Industries, Inc. (“IFT”) acquired title and
interest to the Riverside Village subdivision development.

31. The 1980 Agreement was binding on IFI as successors in interest to the
original parties to the 1980 Agreement.

32.  Evans Brothers Construction, Inc. (“Evans Brothers”) was IFI’s
development manager for Riverside Village.

33.  On or about May 28, 1994, Defendant Land Board and Defendant
Department of Lands filed a lawsuit against IFI and Evans Brothers in Fourth Judicial
District Court of the State of Idaho, in and for the County of Ada (Case No. 97796). A
true and correct copy of the 1994 complaint is attached as Exhibit B and incorporated
herein by reference.

34. Defendant Land Board and Defendant Department of Lands alleged that
IFT and Evans Brothers had failed to complete the necessary bridges as required by the

1980 Agreement.
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35.  Defendant Land Board and Defendant Department of Lands alleged IFI and
Evans Brothers had not provided Defendant Land Board a legal description of the
southerly bou_ndary of the property owned by IFI.

36. Defendant Land Board and Defendant Department of Lands alleged that
IFI and Evans Brothers had posted the eastern entry to the bicycle path area with a sign
that stated: “Private Property. No Trespassing. This is not part of the Boise Greenbelt.
Violators will be prosecuted.”

37. Defendant Land Board and Defendant Department of Lands alleged that
IFT and Evans Brothers and their predecessors in interest had “excluded the public from
the public bicycle path, and have obtained substantial benefit from exclusive possession
of state land bordering the Boise River.”

38. Defendant Land Board and Defendant Department of Lands alleged, “A
fundamental basis for the Board to execute the [1980] Agreement was the express
representation by the defendants’ predecessors in interest that the bicycle path and
bridges would be constructed by the developers . . . .”

39. Defendant Land Board’s and Defendant Department of Lands’ complaint
requested specific performance of the 1980 Agreement, including reconstruction of
“approximately 3700 feet of bike path . . . according to construction standards approved
by the Board in 1981.”

40.  The complaint requested damages for breach of contract.

41. The complaint requested preliminary and permanent injunctive relief
ordering IFI and Evans Brothers to “remove the ‘No Trespassing’ sign placed at the

eastern entrance to the bike path where it enters Riverside Village, and to refrain from
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any action that will in any way limit or restrict public access to the bike path and the state
land adjacent to Riverside Village.”

42. Defendant Land Board and Defendant Department of Lands subsequently
entered into settlement negotiations with IFI and Evans Brothers regarding Case No.
97796.

43.  Those negotiations also included Defendant Garden City.

44.  On or about July 29, 1996, Defendant Land Board reviewed a proposed
settlement agreement regarding Case No. 97796.

45. A memorandum dated July 29, 1996, from Defendant Department of Lands
to Defendant Land Board indicated that, in the proposed settlement, “the Department has
agreed to allow replacement of the paved portion with 3/4’ angular bedding chips on a
six-foot wide pathway.” A true and correct copy of the July 29, 1996 memorandum is
attached as Exhibit C and incorporated herein by reference.

46.  That memorandum stated, “The Department feels that this is acceptable for
public access . . . ; bicycles can still use a surface of this type.”

47.  That memorandum stated that the parties to the lawsuit and Defendant
Garden City agreed the Defendant Garden City “should be made a signatory to the
Settlement given the City’s role in accepting title to the property after completion of the
pathway.”

48. The memorandum stated, “The Land Board and the Department have
treated the State lands involved in the greenbelt as public trust lands since these lands
were obtained as part of a settlement of title to riparian lands and river channels that are

now part of the subdivision.”
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49.  The memorandum stated, “these lands can be alienated by the State only if
the public’s interest in the lands is protected.”

50.  The memorandum recommended that Defendant Land Board approve the
proposed settlement of Case No. 97796.

51. On or about July 29, 1996, Defendant Land Board approved the settlement
agreement described in the Defendant Department of Lands’ memorandum.

52.  On or about December 11, 1996, Defendant Land Board, Defendant
Department of Lands, IFI and Evans Brothers, as well as Defendant Garden City
executed the settlement agreement regarding Case No. 97796 (hereinafter the “1996
Agreement”). The 1996 Agreement is attached as Exhibit D.

53.  The 1996 Agreement incorporated by reference the 1980 Agreement.

54.  The 1996 Agreement required, inter alia, IF1 and Evans Brothers to remove
deteriorated asphalt on the greenbelt, and replace it with 3/4” angular bedding chips to a
width of six feet.

55. The 1996 Agreement required, inter alia, TFT and Evans Brothers re-
construct one bridge such that it was six feet wide, and construct hand rails on another
bridge.

56. The 1996 Agreement stated, “The conveyance of State Land, and land
owned by IFI, to Garden City, as contemplated in the 1980 Agreement, will be effected
upon completion of construction. Said conveyance shall contain a condition that the
lands conveyed shall be used only for public purposes related to a public greenbelt

pathway, and that if such public use shall be terminated . . . title to said lands shall
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automatically revert to the State and IFI according to the respective portions conveyed by
them.”

57.  The District Court approved the 1996 Agreement in Case No. 97796.

58.  IFI and/or Evans Brothers completed the greenbelt construction required in
the 1996 Agreement.

59.  Subsequently, on or about March 13, 1998, Defendant Garden City
requested in a letter to Defendant Land Board and Defendant Department of Lands for
the transfer of the “State lands described in the 1980 agreement to the City of Garden
City, Idaho.”

60. Defendant Garden City was on actual notice of the 1980 and 1996
agreements.

61.  Defendant Garden City’s letter dated March 13, 1998, stated that “transfer
of the applicable State lands to Garden City will be the final step in implementation of the
1980 agreement.”

62.  On or about May 12, 1998, Defendant Land Board approved transfer of the
subject State lands to Defendant Garden City, subject to the condition that the lands be
used only for greenbelt and park purposes.

63. In or around May or June 1998, the State conveyed to Defendant Garden
City the State lands between the Boise River and the Riverside Village subdivision, as
approved by Defendant Land Board.

64. In or around April 1998, IFI conveyed to Defendant Garden City the
private lands related to the 1980 Agreement between the Boise River and the Riverside

Village subdivision.
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65.  Subsequently, IFI purportedly conveyed certain parcels of those private
lands to the Riverside Village Homeowners Association and certain parcels to the “The
Woods Homeowners Association, Inc.”

66. None of the deeds conveying the private lands from IFI to Defendant
-Garden City or the homeowners associations contained any condition on their face
requiring the lands be used only for greenbelt purposes.

67.  The deeds from IFI conveying the private lands to Defendant Garden City
were recorded after the deeds conveying the private lands to the two homeowners
associations.

68.  On or about May 27, 2007, Defendant Garden City enacted Ordinance 868-
07, which purports to prohibit bicycle riding on portions of the Garden City greenbelt
system officially designated and signed by the City as pedestrian only sections.

69. The portion of the greenbelt between Riverside Village and the Boise
River, related to the 1980 Agreement, was designated and signed as a pedestrian only
section pursuant to Ordinance 868-07.

70. At the time of enactment of Ordinance 868-07, Defendant Garden City’s
Code, Title 10, Chapter 1, Section 9, designated violations of the ordinance as a
misdemeanor crime, punishable by up to a $300 fine, or six months imprisonment.

71.  On or about August 19, 2008, Defendant Land Board held a regularly
scheduled meeting where it was presented with a request that Defendant Land Board take
action to assure that the greenbelt section between Riverside Village and the Boise River,

related to the 1980 Agreement, be open to bicycle riding.
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72. On or about October 10, 2008, a deputy attorney general with the
Defendant Department of Lands sent a letter to Defendant Garden City (hereinafter the
“October 2008 letter”) regarding the greenbelt section between Riverside Village and the
Boise River, related to the 1980 Agreement.

73.  The October 2008 letter concluded, inter alia, that IFI had conveyed
conflicting deeds to Riverside Village greenbelt land and a deed with an erroneous legal
description in 1998.

74.  The October 2008 letter requested that Defendant Garden City takes steps
to cure these clouds to the title.

75.  The 2008 letter stated, “If these violations of the 1980 Agreement are not
remedied within a reasonable time, the State will have no choice but to bring an action to
enforce the reversionary clause in the 1998 deed to Garden City and to seek to quiet title
to the subject greenbelt and reassert its easement arising from the 1974 deed.”

76. At no time after the August 19, 2008, meeting of the Defendant Land
Board has the Defendant Department of Lands or Defendant Land Board ordered or
requested that Defendant Garden City comply with the 1996 Agreement or the 1980
Agreement by making the Riverside Village greenbelt open to bicycle riding.

77.  On or about June 8, 2009, Defendant Garden City enacted Ordinance 914-
09, which provided that violations of the traffic provisions for public parks, including
Ordinance 868-07, are infractions punishable by a fine of $74, plus court costs.

78.  The section of the greenbelt between the Boise River and the Riverside
Village subdivision is posted closed to bicycle riding, or otherwise subject to the

prohibition against bicycle riding in Ordinance 868-07.
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STANDING TO BRING
THIS DECLARATORY JUDGMENT ACTION

79.  Plaintiff COG restates and re-alleges the preceding paragraphs and
incorporates them herein by reference as though fully set forth.

80.  Plaintiff COG’s organizational purpose is to promote public access to
public lands and public bicycle paths.

81. Individual members of Plaintiff COG bicycle along sections of the
Greenbelt along the Boise River in Ada County for recreational enjoyment and for
utilitarian, transportation purposes.

82.  Individual members of Plaintiff COG live in or near Garden City.

83.  Individual members of Plaintiff COG desire to and would bicycle along the
greenbelt pathway between the Boise River and the Riverside Village subdivision if they
could do so without violating applicable laws, codes, and ordinances.

84.  Defendant Garden City’s application of Ordinance 868-07 to that Riverside
Village greenbelt section deprives individual members of Plaintiff COG of the
recreational enjoyment and utilitarian use of that greenbelt section.

85. If this Court were to order Defendant Garden City to make the
RiversideVillage greenbelt section open to bicycle use, Individual members of Plaintiff
COG would use and enjoy that greenbelt section.

COUNT1I
VIOLATION OF THE PUBLIC TRUST DOCTRINE BY DEFENDANT STATE
OF IDAHO, DEFENDANT LAND BOARD, AND DEFENDANT DEPARTMENT

OF LANDS
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86. Plaintiff COG restates and re-alleges the preceding paragraphs and
incorporates them herein by reference as though fully set forth.

87. Defendant State of Idaho, Defendant Land Board, and/or Defendant
Department of Lands alienated public trust lands in the 1974 exchange with the Hokes
and in the 1980 Agreement.

88.  In exchange for alienation of those public trust lands, the Defendant State
of Idaho, Defendant Land Board, and/or Defendant Department of Lands bargained for
construction of a greenbelt pathway available for public bicycle riding.

89. Defendant State of Idaho, Defendant Land Board, and/or Defendant
Department of Lands are in violation the Public Trust Doctrine by permitting a
prohibition of bicycle riding on the Riverside Village greenbelt section after alienating
public trust lands in exchange for a bicycle path on that greenbelt section.

COUNT II
VIOLATION OF THE 1996 SETTLEMENT
AGREEMENT BY GARDEN CITY

90. Plaintiff COG restates and re-alleges the preceding paragraphs and
incorporates them herein by reference as though fully set forth.

91. The 1996 Settlement Agreement was an agreement to settle a dispute
involving formerly submerged beds of the Boise River subject to the Public Trust
Doctrine.

92. The State held and managed those lands in trust for the benefit of the

public.
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93.  Plaintiff COG’s individual members would use and enjoy the bicycle
pathway exchanged for those public trust lands, if a bicycle pathway were open and
available for reasonable bicycle riding as described in the 1980 Agreement.

94.  Plaintiff COG’s individual members are third party beneficiaries of the
1980 Agreement and the 1996 Agreement.

95. Defendant Garden City is in violation the 1996 Agreement by posting or
otherwise rendering the Riverside Village greenbelt section subject to the prohibition
against bicycle riding in Ordinance 868-07.

COUNT III
VIOLATION OF THE IDAHO CONSITUTION,
ART. 12, SEC. 2 BY DEFENDANT GARDEN CITY

96.  Plaintiff COG restates and re-alleges the preceding paragraphs and
incorporates them herein by reference as though fully set forth.

97. Defendant Garden City’s actions of posting or otherwise rendering the
Riverside Village greenbelt séction subject to the prohibition against bicycle riding in
Ordinance 868-07 is in conflict with the general laws of Idaho, including the Public Trust
Doctrine, and general laws requiring adherence to contracts such as the 1996 Agreement.

98.  Defendant Garden City’s actions of posting or otherwise rendering the
Riverside Village greenbelt section subject to the prohibition against bicycle use in
Ordinance 868-07 is unreasonable or otherwise arbitrary.

99. Defendant Garden City is thereby in violation of the Idaho Constitution,
Article 12, § 2, by posting or otherwise rendering the Riverside Village greenbelt section

subject to the prohibition against bicycle riding in Ordinance 868-07.
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ATTORNEY’S FEES AND COSTS
100. Plaintiff COG has been required to retain the services of counsel to assist it
in the preparation and prosecution of this action and counsel has agreed to provide pro
bono legal services. Plaintiff COG must pay its own costs. Pursuant to Rule 54, Idaho
Rules of Civil Procedure, the private attorney general doctrine, and Idaho Code § 12-117,
§ 12-120, and § 12-121, Plaintiff COG respectfully request an award of reasonable
attorney fees and costs incurred in bringing this action.
PRAYER
WHEREFORE, Plaintiff prays that the Court enter judgment against the
Defendants as follows:
1. Declaring Defendant State of Idaho, Defendant Land Board, and/or
Defendant Department of Lands in violation of the Public Trust Doctrine.
2. Ordering that Defendant State of Idaho, Defendant Land Board, and/or
Defendant Department of Lands officially acknowledge Defendant Garden
City’s obligation to make the Riverside Village greenbelt open and
available for reasonable bicycle riding and not subject to the prohibition
on bicycle use in Ordinance 868-07.
3. Declaring Defendant Garden City in violation of the 1996 Agreement.
4. Declaring Defendant Garden City in violation of the Idaho Constitution,
Article 12, § 2.
5. Ordering the Defendant Garden City make the Riverside Village greenbelt

open and available for reasonable bicycle riding.
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6. Permanently Enjoining Defendant Garden City from enacting any
ordinance in violation of the 1996 Agreement.

7. Awarding Plaintiff COG its costs and attorney’s fees incurred in this
proceeding to the extent allowed by law.

8. Any other such relief deemed necessary by the Court.

DATED this IH\ day of November, 2010.

DAVID HAMMERQUIST
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VERIFICATION

STATE OF IDAHO )
:S§
County of Ada )

Gary Segers, after being duly sworn, deposes and says as follows:

That he the executive director of the Citizens for an Open Greenbelt, Plaintiff in
the foregoing COMPLAINT, that he has read the foregoing, and that he believes the facts

stated therein are true.

IN WITNESS WHEREOF, said executive dir
and seal the day and year first above written.

oy for Plaintiff has set his hand

GARY SEGERE {/
FOR AND ON BEHALF OF,
CITIZENS FOR AN OPEN GREENBELT

of November, 2010.

SUBSCRIBED AND SWORN to before me this i

Lar RS TRegg,

o 8 Ry B, »
SRR 1 ", Notary Public

«?Q?\Q PO & . idi f% y

Savy + * Residing at:
§x ovar, naE B i /
faf W70 Commission expires & /
H - ., 8
R S
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AGET CMINT
THIS AGREEMEHT made thi= j9cy day of Hovember ,

?980, bY and between Lhe STATR OF IDANG, by and through the

State Beard of Land Cermissiciiers {"STATE OF IDAHN") and

RIVERSIDE GROUP, an Idehe Gennrai Partrership, and SACK

INOKE, of Roise, sda Cecunty, Tdahe [collectively "DEVELCPER") :

WITNESSETIH:

WHEREAS, the DEVELOPER is undertaking a residential

housing project located in Garden City, Idahe, west of

Glenwood Street, on the north zide oI the Boise River known

"Riverside Village" znd the development of commercial -

property fronting cn Glenwood Street:

WHEREAS, the real property owned by the DEVELOPER is

contiguous to certain parcels of land owned by the STATE OF

IDAHO, which latter parcels lie between the high water mark

of the Boise River ané the property owned and beirng sub-

divided and/or develoved by “he DEVELSPER (which land cwned

STATZ OF IDAHO is hereafter called “Ztate land™);

WHEREAS, as an iIntegral part of the development of the

project by the DEVELOPER, Garden City has required and the

CEVELCPER has agreed to improve a greecnbelt and' park area cn

the north side of the Boiss River commencing at the west

side of .the intersecticn of Glenwood Street and the Doise

River and continuing weszerly along the Doise River the Ffull

length of the project which urcerbelt and park areas will be

iocated on land owned by the DEVELOPER @nd the STATE OF

»

'MEREAS, the DEVILOPER las submitied to the State Board

of Land Commissiconers a letter from Rebert J, Fanis, dated

Esubit A

ATTACHMENT Ng. 2
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September 15, 1960, a copy of which is attached hereto as

naes

[

"Exhibit A" and macde a part hereof, which lotter cy-l
the scope of the approvals requested from the STATE OF
IDAHD, for the Ceveloprent of a greenbelt and pubiic wdYSs in
connecticn with this project as the same ara proposed to he
imprbvad and provided along the Loise River;

WHEREAS, the cities cf Garcen City, Idahe, and Boise
City, idaho, the Department of Fish and Game of the State of
Idaho and the Depariiment of Wutar Resources of the State of
Idaho have agpreved the proposal of the DEVELOPER, subject
L0 the requirements contained in this Agreement, and the
State Beoard cf Lang Commissioners has determined that the’
cevelopmert of ho State land in tho manner preposed by the
DEVELOPER and the future conveyance by the STATE OF IDAIG cf
said State land to Garden City, or iﬁ sald municipal entity
declines said convayance, &o ancther public or guasi-public
entity to assure Perpetual public access and maintenance, is
in the hest interest of the public. o

NOW, THEREFORE, IN CONSIDERATION OF the agrecments
herein contained and the mdtual obligations of the parties
hereafter provided, IT I§ AGREED:

1. State Owned Land. The land owned by the STATE o

IDAHO subject to this Agreement consists of approximately

18+ acres in Sseveral distinct and- separate strips and paccels
located adjacent to the noxth bank of the Boise River west

of ‘Glenwood Street and generally shown as thas brogzercty
shaded in red on the Riversige Village Flan, Sheset A dated

March 8, 1997, attached Nereto marked “"Exhibit 2" and made a

part hereof,
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It is uncerstocd apd agreed that the DEVELOPER shall
provide the STATE or IBANY with a deseription of the post
southerly boundary line of the property owrned by the DEVELOPER

Frior to the time the State Jand is to be counveyved as hoercafter

w

Frovided and that convevance Ly Lhe State of Idalio shall ke
by quitclaim deed from the STATE'OF IDANIO of all right,
title and interest oé the State cof Idalhe in and to the land
between said scutherly boundary line and the Boilse River.

2. Compensaticy. The compensation to be paid ko the

STATE OF IDAHO by the entity to which said State land is to

. be conveyed shall be determined in accordance with the
procecdures established oy the State Beard of Land Commissioners,
but said value shall not include the cost or other value of

the improvements =5 he constructed therecon by the DEVELOPER.
Said compensation shal] pa rid to the STATE OF IDAIQ at the

time of conveyance, as hereatgr provided.

3. Conveyance of Stat: Land. That portion of the
State land to be improved for greenbelt and park purposes
shall be conveyed by the STATE OF IDAHO to the City of
Garden City, Idahe, upcn application therefor by said munici-
pality. 1If, hcwever, Garden City does not elect to accept
sald conveyance withip one (1) year fellowing the completion
of all improvements to be constructed thereon by the DEVELCPER,
the STATE CF IDAIIO reserves the right toc convey said land to

such other public or quasi-public eatity it shai: determine

N

£O assure that said ianpd, together with additicnal parcels
©f land to be dedicated to the public by the DEVELOPER,
shall pe Perpetually maintzined for the use by and tha

berefit of the public., That portion of the State lapd to be



mproved as o public right-or-way {(Riverside Nirive) as shown
on ExhibitAB, snall be cenveyed Ly the State of Idaho to Ada
County ilighway-District aftey cerpletion of the required
improvements,

‘ﬂé 1, Constructicn of Imrcvenents.  The DEVELOPDR

dgrees that in connection with the construction of tha

project known as Riverside Viilage and the develosment of

on Glenwood Street, they
—

s

the commercial preperty frontin

shall constzuct caertain improvements on' the State land
ey S AT —

censisting generally of a bibg path, lakes, pedestrian

bridges (where the lattrer are required to assure a continuocus
et v,

linkage of greenbelt next to the Beise River for the length
of the Riversice Village proiect), the parking lot in the
most easterly park area, and, on a portion thereof, the
extension of Riverside DPrive, as the seame is to be located
on State land as shown on Exhibit B. In cornnecticn with the
said construction, the DEVELOPER shall have the right to
utilize for fili or other purposes on property owned by it,
all material resulting from the excavation of the lakes to
be constructed. -

It is agreed that the DBVELOPER shall maintain all
ﬁatural vegetation wherc possible, i® being understood that
certain of said vegetation must be pruned, trimmed and/cr
removed in connection with the cons:ruction of the greenbelt
and public access thereto and to improve the view of the
greenbelt and the River [rom ‘Lhe residential subdivision.

The lakes to Le constructed shall be in accordance with
requirements of the idaho ¥ish and Game Commission to assure

that said lakes will ba apprepriate for fishery purposes.

’
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The greenbelt arnd DUbiic ways Lo be constrvelod by the
DEVEZLOPER shall bSe in accordance with more detailed plans to
be prepared by the CEVELOPER ang approved by therstalf of

. the STATE OF IDAI'D, Department of Public Lands, provided,
however, the DEVELCPER shall pot bo requived to provide
improvements of a type or in saccordance with specifications
which exceed standards and spicifications of existing Beise
River greenbelt arcas throughout Doise City,

Prior to commancing any construction within the channel
Of the Boise River, the LEVELADPER snall obtain a stream
alteration permit from and otharwise comply with the regu-
lations @f the Department of Water Resources of the State ¢f
Idaho,

The public right-of-wa? {(Riverside Drive) to be constructed
by the DEVELOPER on the State land shall be corstructed in
accordance with the specificaticns ¢f the Ada County lilghway
District. |

5, Canveyance Dy Deveiopor., The parties achnowledqge

that certain real proberty owned by the DEVELCDPER adjacent
to the north bank of the #oise River muast e conveyed Ly the
DEVELOPER to a public or quasi—public antity Lo assure a
continuvous greenbel: and public way zlong said river. The
DEVZLOPER agrees that at such tine as the Lransferee af the
State land has been identificd, and the STATE OF IDANIO
conveys the State land to such eatity, the CEVELOPER shall
dedicate ard convey the land cwned Dby it necaessary for the
creenbelt and parxs to the same entity.  Said conveyances
shall be made by 4he bmvz OPER without ccst: or charge but
may be madc.subject to reasonable conditions o assure
Perpetual maintenance thereol and to protect abutting

privately owne:l proper Ly,
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G. Insurancc-—lndemnity. Prior io Sermmens ing any

—

tonstriction on tho S:tate land, Uke DEVELOPER shail purchase

and keep in force a policy of pulilic liabilise insurance, in
standard form, insuring both khe SEVEZLOPLR and the STATE oF
IDANDO,  said poelicy shall have minimun 1imits for propuerty
carage of $1CG,000.00 and for bodily Lnjury of $300,095.00
for a singile occurrenca.  Saied inéurance shall ke hept in
force during :he full periad of censtruction Ly the DEVELCPER
on said State lang.

The DEVELOPER shall indemnify, save and hold the STATE
OF IDAHO harmless, frop and agaimst any claim, loss, damage,
Cost or expense incurred by the S$TATE GF IDAID in connection
with any property ¢amage or bodily injury caused by the

v

.

construction activities of thie SEVELCPER on the State land.

7., Right aof iccess apd Use.  The STATE OF IDANO

herewith grants to the TEVELCPER, jts conlractors and other
designees, the right to enter vpch and to use the State land
for the purpose of constructing the gyreenbelt and park
improvements as provided herein. The right herein granted,
to the extent necessary, shall be exclugive in the DEVELODPER,
E6 the exclusion of the public 50 long as the exclusion of
the public is deohed by the DEVELOMIR to ba recessary to
perform said construerion and Lo protect the puhlic'against
damage or injury on said State land. The esclusive rialt of
the DEVELOPER as horein provided, shall tevminate at the
time the same is ro longer neceessary in connection with said
construction,

’

a. Termination of Sporvisman Access Easements., In

consiceration of the oblizations of the PEVELOPER as pro-

vided in this Aarecment and the performance of the DEVZIOPER



Og the same, the sTAYn on TOHO agreoes th:E Lhe river acceoss
edsements contained in thav covkrin Quitelniy ﬁced datc&
dJanuary 2, 1974, Dbatwee: Jack and Blaine Noka <Jr.ntors} and
the Sﬁatc of Idaho, by and Lhrouglh tho State Doard cf Laré
Commissicners (Graniee) rﬂco:ﬁud Sanuary 26, 1974, as
Instrument to, B731d4, rocoris of fda County, idalio, and
that certain corrected Ouitc)aim Deed dated August 37, 1975,
by and between the same Granter angd the same SGrantee ro=-
corded Septamber 5, 1973, as Instrument lo. 7326377, racords

¢t Ada County, Idaho, shall bLae terminatked, it having peen

dete*mlned by the sTaTz oF IPANY Lhat soid rivaer access

@2Sements are no longer eCRHsary or preoper in view of the
pPublic access to be Provided as deseribed in this Agreemant

and, further, that saigd vlver access casemenls will be
incompatible with tha residentinl uses to bo developed on

the property adjacent thereto,

IN WITMESS WHERECF, the partics have hercunto evxecuted

this Agreement as of the date and year Firge thove writton.

/ny?-;, CTZA1$STORERS
76‘;‘—3?#“'7*47

TR e O F Thi State of Idaho
‘<l Prosident of Lhe State
Board of Land Cemmissioners

ecrebary of State

Dlrector, Dupartwcn“ ol Land:a ;

.!-,

77

. I
- RIVLRGIDE G"CLF’ —
/ ’

ay: CI”H//BRPOHWZI" 7
ey

] Irvuldun KA
. / 3 2 4
,"_ LS A
3 S i . R
BRYR- TR



STATE OF IDAND )
] oss.
County of Ada )

! i

On this 55ﬁ7b° day of (ﬁiﬁfﬁfuib) ¢ 1530, befora me,
the undersigned, a Motary Public ia and fcr =aid State,
personally appeared NILE G. LATTA, xrown to me to be the
President of CIivv CORTFORATION, an Idahe Corporation, the
Corporation that executed the foregeing instrurent or the
person who executed +he instrument on Sehalf of said Corporation,
and acknowledged to me that such Corporation exacuted the
Sare as the managing partner of RIVERSIOT GROUP, an Idaho
General Partnershiyp.

IN ®ITHNESSE WHZIRECF, I hawve Nereunkto set 1y hand and
Atfixed my official seal the day and year in this certifi-
cate first above written, )

Y A
bl (L A

dotary Public for Idaho
Residing at Boise, Idaho

STATE OF IDAHO )
} s$s.

County of Ada ) y
Il' .
On this .g??tLJday of _1!;;1gﬁuabj, 1280, before re,
the undersigred, a Notary Public in and for said State,
personally appeared JACK HOKE, known %o me to ba the person
whose name is subscribed to the within instrement and acknow-
ledged to me that he executed the sane.

IW WITNESS WHERLOF, T have hereunto set my hard and
affixed my official seal the day and vear in this @
Cate first abovn writhen.

e —

;" -

( i,>./_‘ . . A /
\‘-\.LJCLC.A_,LC_(,(.L/’ Cotf \,{L,’/
Notary PuLilic for Tdabo N
Regiding at Boise, Ifaho

I—m —— .



STATE CF IDAND )

) ss.
County of Ada )

106N, before me, the
undersigned, a Hotary public ii oo lor said State, pzrsonally
arpeared JOIN V., EVANS, knouns to me to bhe the Presidant of
the State Boazd of Lund Commissionevs and the Governer of
the State cf Idaho, PETE 7, CHRHARNUSA, Rnown Lo me ko Le the
Secretary of the State of Idabio, and CORPOY; C. TrOMBLTY,
ANAWD Lo me to e the Dircctor of tho Department of lLunds of
the State of Idahe, the persons who cxecuted the instrument
on behalf of the Stats Board of Land Comnissioners and the
State of Jdaho, and acknowledged to me that said State Noarg
of Land Commissioners and the State of Idaho oxecuted the
sama, :

,
RS 741 SN

Cn this A7 day ofAﬁLmJ;

IN WITHESS WUEZREOFT, I have hereunto set my hané and
affixed my official seal the dayv and yeasr in this certifi-
cate first above wricten. ’

i ya e o .
/A_-: p) ()
/’ O e i _é. _’..::w/"-‘ el T e s ey
7 Stotary Public fFor ;iihho
v Residing at Boise,/ Idaha
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BOwe 1y veo paTOL TELL*mONE J4D UGG

Septezber 15, 1989

State Land Boarsd
Cepartment of Lznds
. Room 121, Statehouse
Boise, Idaho 83720

Dear lembers of +he Boars:

City Council of Garden City,
velopment concept plan for Riversise

Village in Garden City, 14 That project involves the

cdevelcpment of preopezxty ag nt to the north bank of the

30ise River betwesn Glenweod Street and 2 point west of

trnie lLape. Integral to *“he pProject is the construction by

the developers of creenbelt and public ways to permit public

use, enjoyment and access of and to the Boise River for the
full lencth of the project.

In Decemper of 2
Idaho approved a *o

grtake the
S, it is necessary
i

In créer to z2llow the develcpers fo und
construvcticn of the greenpelt and public way
to obtain from the State of Idaho through th
fellowing approvals:

S Beard the

1. The agresment by the State of Idaho to convey to
Garden City those areas of public land improved by the
tdeveloper for greenbelt and public way purposes. This
conveyance would be mace only after 211 agrecd improvements
have peen constructed by the da2veloper and the City of
Garden City hes appiied for and obtained a grant from the
fecderal government for open space improvements.

2. The agreement by the State of Idaho o convey to
Ada County Highway District a porticn of the right-of-way to
be improved by the Cevelopers as Riverside Drive which is to
be located on public land.

o — e
tuama tingy &~ TS '—““«_-...-...____u_“_._ﬁ_‘ -

[ ELEE R
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3. The agrecement to convey to the city of Garden City
it small parx located near the intersection of Glerwood
ftreet apd Riverside D-ive after the same has peep irproved
by the developers and Gargen City has applied for ang cktained
a federal open space grant,

4. The State of Idsro shall terminate the ex
'POrisman access easements as the same presently e
~djacent to Riverside Creek.

2 ke
e g7

e

ing

The improvements to be constructed shall be paid for in
otal by +the developers pricr to conveyance of the creenbelt
nd ether public ways by the State of Idaho te the City of
axcden City consist of berming, a paved bicycle path, five
ricdges inter:onnectinglthe ¢reenbelt along “he Boise River,
onstryction of two lakes, and landscaping of the parx site

h P

ncluding the construction of a parking area.

It is the intent of the develepers to ret2in zs ruch.of
he matural growth ang tandscaping in connection with the
reenbelt and other public weys adjacent to the Bdise River
2t provide improvements which will allew public use and
nioyment of this unigue amenity,

.

We sk that you favorable act on this reguest.

Sincerelg;ygurs,

-

ROBERT J. ENKIS '

T
it

IE:mah . g

EXHIEIT A
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LARRY ECHQHAWK
Artorney (General
Statea of Idaho

CLIVE J. STRONG .
Deputy Attorney General ~ ‘ =
Chief, Natural Resources Livision e

STEVEN J. SCRUSTER

Deputy Attorrney General
Idaho Department of Lands
1215 W. State Street
Boimse, Idaho 83720-73¢0
Telephone: (208) 334-0200

Attorneys for the State of Idaho

IN THE PISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF I'ADQ 77 9 {3

STATE OF IDAHQO, by and thrcugh Case No.
CECIL D. ANDRUS, Governor; PETE T.
CENARRUSA, Secretary of Etate;
LARRY ECHOHAWR, Attornmy General;
J.D. WILLIAMS, State Auditor; and
JERRY L. EVANS, Superintendent of
Public Instruciion; as the State
Board of Land Commissionerss and
STANLEY F. HAMILTON, Director,
Department of Lands,

)
)
)
)
)
)
)
)
i
Plaintiff, ) Fae Category: Exempt
)
)
)
)
)
)
}
)
}
)
)

COMPLAINT

v.

IDATIO FOREST INDUSTRIES, INC., 2n
Idaho Ccrporation, and

EVANS EROTHERS CONSTRUCTION INC.,
an Idaho Corporation

Defendants.

The State of Idaho, by and through the State Board of Land
Commissioners and Stanley P, EHamiltor, Director, Idaho Department

of Lands (hereinafter collectively referred to as "Board"),

COMPLAINT -- Page 1 of 10
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complains and alleges as follows:
O ION

1.1 This is a contract action seeking specific performance
to compel the construction of a portion of a bicycle path in the
Riverside Village subdivision adjacent to the Boise River, as
required pursuant to the terms of a 1980 contract between the
Board and the predecessors in interest to the defendants. In the
alternative, the Board seeks damages from the defendants for the
costs of construction of the bicycle path. The Board alsc seeks
a preliminaxry and permanent injunction to order the defendants to
remocve a "No Trespassing" sign from the bicycle path area, and to
prohibit the defendants from placing any signs or barricades
prohibiting members of the public from using portions of the
Riverside Village bicycle path as provided by the 1980 contract.

| PARTIES

1.2 The Board is established by art. 9, sec. 7 of the Idaho
Constitution, and is responsible for the direction, control and
disposition of the public lands of the state. Pursuant to Idaho
Code § 58~104 (9), the Board has the power to regulate and to
control the use or disposition of lands in the beds of navigable
rivers to provide for commercial, navigational, recreational or
other public use. The Idaho Department of Lands is the
administrative instrumentality of the Board. Idaho Code § 58-
119.

1.3 The defendant Idaho Forest Industries, Inc.

(hereinafter referred to as "IFI"), is an Idaho corporation.

COMPLAINT -~ Page 2 of 10
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1.4 The defendant Evans Brothers Construction, Inc.

(hereinafter referred to as "Evans Brothers") is an Idaho

corporation.

YENUE

1.5 Venue for this action is in Ada County, Idaho because
1) it is the official location of the Board, 2) the contract that
is the subject of this dispute was entered into in Ada County,
and 3) the property which is the subject matter of the contract
is located in Ada County.

FI C FOR IEFs PECIFIC PERF C

1.6 On or about November 10, 1980 the Board and the
Riverside Group through Nile Latta, President, City Corporation,
and Jack Hoke (the Riverside Group and Jack Hoke hereinafter
referred to as “the developers") executed an "Agreement"
(hereinafter raeferred to as "the Agreement") concerning
davelopment of certain state and privately-owned lands adjacent
to the Boise River known as “"Riverside Village.” A true and
accurate copy of said agreement is attached hereto as Exhibit A
and incorporated herein by raference.

1.7 1In the Agreement, the developers agreed to construct

certain improvements on state land, including, jinter alia, lakes,

a bike path, and pedestrian bridges in order to assure a
continuous linkage of the greenbelt next to the Boise River for
tha length of the Riverside Village project. The developers also
agreed to provide to the Board a legal description of the most

sautherly line of the property owned by the developer adjacent to

COMPLAINT -- Page 3 of 10
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state land.

1.8 The developers were conveyed certaln state lands in
partial consideration for the public access and improvements
referred to in paragraph 1.7, supra.

1.9 The Boise River is a navigable river.

1.1¢ The state land pertinent to the Agreement is submerged
or formerly submerged bed of the Boise River. Title to said
lands are owned by the state of Idaho under the equal footing
doctrine and administered by the Board. Submerged lands and
formerly submerged lands are subject to the public trust
doctrine.

1.11 Sometime after 1985, the defendant IFI acquired all
right, title and interest to the "Riverside Village" subdivision
development. The Agreement is binding on the defendants as
successors in interest to the original parties to the Agreement.

1.12 The defendant Evans Brothers is IFI’'s development
manager for Riverside Village.

1.13 The Board has duly performed all of its obligations
under the Agreement. v

1.14 The defendants have failed and refused, and still fail
and refuse, to perform all of their obligations under the
Agreement. Specifically, the defendants have failed and refused
to complete construction of the eastern approximately 3700 feet
of the bicycle path according to acceptable standards as sot
forth in the Agreenent.

1.15 The defendants have failed and refused to adequately

COMPLAINT -~ Page 4 of 10



~ s

complate the necessary pedestrian bridges as required by the
Agreement. Specifically, the bridge on the west end of the pond
is too narrow for greenbelt purposes, and the bridge on the west
end of the defendant’s property does not have handrails for
safety.

1.16 The defendants have not provided to the Board a legal
description of the southerly boundary of the property owned by
IPI.

1.17 In the Agreement, the Board granted the developers the
right to enter upon and use the subject state land for
congtruction of the greembelt and park improvements. Said right
of entry was to be exclusive to the devaloper to the exclusion of
the public so long as the exclusion was deemed by the developer
necessary to perform the construction and to protect members of
the public from damage or injury on state land.

1.18 All construction on state land was completed by 1985,
and all construction on tha riverside portion of Riverside

Village has been completed.

1.19 Although there is currently no construction activity
which could damage or injure members of the public or state land,
the defendants have posted the eastern entry to the bicycle path
area with a sign that states: “Private Property. No
Trespassing. This is not part of the Boise Greenbelt. Violators
will be prosecuted."

1.20 The Board has no plain, speedy and adequate legal

ramedy because:

COMPLAINT -~ Page 5 of 10
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A, The defendants, and their predecessors in interest
have excluded the public from the public bicycle path, and have
obtained substantial benefit from exclusive possession of state
land bordering the Boise River,

B. A fundamental basis for the Board to execute the
Agreement wae the express representation by the defendants’
predecessors in interest that the bicycle patlk and bridges would
be constructed by the developers, who are in the construction
business. In the circumstances of this case, it would be unjust
to allow the defendants to avoid their obligations pursuant to
the Agreement.

C. A portion of the bicycle path to be constructed is
located on land owned by the defendant IFI, and the Board has no

authorization to enter such land for construction purposes.

1.21 The allegations set forth in paragraphs 1.1 through
1.20 of the first claim for relief are incorporated in this claim
for relief as if set forth fully herein.

1.22 In the alternmative to the first claim for relief, the
Board alleges that it has been damaged in an amount that hae not

yet been determined, but to be proven at time of trial.

1.23 The allegatione set forth in paragraphs 1.1 through
1.22 of the first and second claims for relief are incorporated
in this claim for relief as if set forth fully herein.

1.24 The Board is entitled to a preliminary and permanent

COMPLAINT ~-~ Page 6 of 10
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injunction, ordering the defendants to remove the "No
Trespassing" sign placed at the eastern entrance to the bika path
where it enters Riverside Village, and to refrain from any action
that will in any way limit or restrict public access to the bike

path and the state land adjacent to Riverside Village.

WHEREFORE, the Board prays:

1. That the defendants be ordered to do the following acts
in accordance with the terms of the contract:
A. Reconstruct approximately 3700 feet of bike path
from the eastern boundary of the Riverside Village subdivision to
the west according to construction standards approved by the

Board in 1981;

B. Construct additional improvements to two
pedestrian bridges along the bicycle path so that the western
bridge has side rails for safety, and the bridge west of the pond

is as wide as the bike path.
c. Provide to the Board a legal description of the

most southerly boundary line of the property owned by IFI in
Riverside Village.

2. That pursuant to I.R.C.P. Rules 54(d) and (e) and Idaho
Code 8§ 12-121, the Board be awarded its costs and attorneys fees
in preparing and litigating this action in the amount of three
thousand dollars ($3,000) in the event of a default judgment, or,

in the event of a summary judgment or trial, in a further sum to

be proven.

COMPLAINT -~ Page 7 of 10
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3. For such other relief as the court deems just and

proper.

1. For the costs to replace the easterly portion of bike
path according to approved construction specifications, for the
cost of making the necessary improvement in the two substandard
bridges on the bike path, for the cost of a survey of the legal
description of the most southerly boundary line of the property
owned by IFI in Riverside Village, and for the reasonable value
of the exclusive possession of state-owned riverfront property
adjacent to Riverside Village since 1985, in an amount to be
determined at trial. ‘

2. That pursuant to I.R.C.P. Rules 54(d) and (e) and Idaho
Code § 12-121, the Board be awarded its costs and attorneys fees
in preparing and litigating this action in the amount of three
thousand dollars ($3,000) in the event of a default judgment, or,
in the event of a summary judgment or trial, in a further sum to
be proven.

3. For such other relief as the court deems just and

proper.

RELIEF

1. For a preliminary mandatory injunction ordering the
defendants to remove the sign at the easterly entrance to the
bike path at Riverside Village.

2. For a permanent injunction ordering the defendants to

refrain from any action that will in any way limit or restrict

COMPLAINT -- Page 8 of 10
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public access to the bike path and state land adjacent to
Riverside Village.

3. That pursuant to I.R.C.P. Rules 54(d) and (e) and Idaho
Code § 12-121, the Board be awarded its costs and attorneys fees
in preparing and litigating this action in the amount of three
thousand dollars ($3,000) in the event of a default judgment, or,
in the event of a summary Jjudgment or trial, in a further sum to
be proven.

4. For such other relief as the court deems just and

proper,

DATED this 26th day of May, 199%4.

Idaho Department of Lands

COMPLAINT -~ Page 9 of 10



VERIFICATION

STATE OF IDAHO )
) ss.
COUNTY OF ADA

»

Jay G. Biladeau, Agsistant Director for Lands, Range and
Minerals, Idaho Department of Lands, being first duly sworn upon,
deposas and says:

That he hag read the foregoing COMPLAINT of the state of
Idaho by and through the state Board of Land Commissioners, that
he knows the contents thereof, and that the same are true to the
best of his knowledge.

sistant Director
Idaho Department of Lands

A
SUBSCRIBED and sworn to before me thiscgﬂgg; day of March,
1994.

Residing at: \/%Mj.

Commission EBxpires: 2-Jlo —H| g
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STATE BCARD OF LAND COMMISSTONTES
culy 2%, 13836

Approva. c¢I Sectliemert Agresmenrt, State ~dahcs Forest
—ngustries, Inc, and ZTvars 3yothars constyructicn, Inc., AZa County
Case No., 977%s5. 4
SACKGROAD

The Department is seeking Lard Board asproval of a Zettliement
Agreement to resclve the zbove licigarion.

The case concerns completion of censtructicn of a ¢reenbel=s
and bicycle pathway adiacent to rrle Zoisga River znd the Riverside
Village Subdivisicn. Tre arez in question Is locazed on the nort:

bank <f the river and extends abecu- cne mile dewnstrea
Glenwood 3ridge, the lencth cf tha Riverside Village Subzd
The Land Board is involved because
lands cuitclaimed € as ¢
title cuestions on what ‘s now Riverside Viliage.

involves public
solution <of land

In" 1374, Jack and Elaine Hoxe centacted the Department rco
clear title to riparian lands adjacent to the Boise River, At th
time, the Hokes planned to Gevelcp a small airport on che propexty,
The lands were undeveloped and consisted of sloughs and smail
channels of the Boise River. “re State and the Eokas excranged
quitclaim deeds sc that Hoke acguired most of the old river areas,
and the State acguired appreximately 18 acres contigucus to the
river. The Scate also cbtainsc Sportsmen’s easements to the old
river channsl area owned by the Hckes.

Zventually, 2
to develco a subdivi
arproached, and an acreem
reacred in 1980; a copy =
includes two Exhibits, a 1
Ceveioper’s inten: in ent

o girport plan and decided
erty. The Land Ecard was aga:l

een the Eokes ard the Eoard w

2 as Attachment A, AtTachment &
rom Ropert BEnnis concerning :the
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2. Ucon completicn ¢ the Improvemants, the Stacte and the
developers agreed to convey :the land upcr which the irprevemeans
were constructed o the City ci CGarxrdan City, or some other ouklic
Or gquasi-public entity if Garden City declined <o acc Tz th
¢reernalt. The rcad areas were tc be zransferred to the Ada County
Eighway Districct. It i1s contemplated that CGarden City would
ma&inzain the area as a public amenity

3. Tne State agreed to terminaze the soorbsmen’s sasementcs
Wwaen trie greenbelt was completed in viaw ¢f the fact thas culiic
access te the river would be provided by the greenbe’_t, and public
access weuld Dbe incemsistent with the proocsed residenzia
cevelogmenz. The devalopers wers also granted the exclusive use c2
the greenkelt area while they were making imprcvemants in tre aresz,
ancd tre use of £ill material from the laxes -hat wewe excavated on
State land adjacent to the river.

Most oI :the developmen: contemplated by the 1580 Acrssmert,
such as the parx arez and parking loz, was completed in the mid-
80's and is ot in dispute in the case.

Tre dispule centers con the eastern por-icz of the cresnkelt
that was paved in the early 1880’'s. Tiie pavement deteriorated
rapidly due primarily to buckling from -ree roots adjacent to the
river, was not useable by bicycle and was difficuls seven for
walking, Tre Deparcment had also determined =hat #he buckied
pathway was unacceptable and rnot built £2 proper standards. The
“epartment and Evans Srothers Constructiont discussed rescliuzicn
oI the proktlem for several vears =0 no avail. Tre “awsuic under
Ciscussion was finally filed in May 1934,

In addition to the pathway buckling, zhere were deficiencies
with twe pedestrian bridges :tha: needed correction. Also, a sicn
nas been posted at the eastern entrance =o the pathway tha:t staz=d
the greenbelt was private proparty and no entry was allowsd to the
public, despite thne 1985 Agreemenc and the Zact that the State

owned significant porticns of the greenbel:n,

, the pathway cead-snde at the downstream end of the

After the lawsult was filad, ths "No Trespassing® sicn was
removed by the cdefendants. The parties zlso commenced negctiazicn
¢ a rescluzion of the czse, resulting “n the crozosed settlemant

“Tha subdivisicn was purchased Dy Idaho Foresrt Indussries i-=
about 1354, and Evans Srocrers Conmstructicn was -he locezl marnacser
for IFI.

Land Board Memorandum
Approval ci Sae:stlament Agreement

July 23, 1998
Page 2 of 4



acreement attached as Attachmen: 2. 2ddicicnally, at-ached as
Attacnmenz C Is a ccpy of an agresement betwesen Cavéen City and
Icako Ferest Industries concerning completion of che pacthway.

The primary issue of concern te satisiy the 1323 Acresement is
comroetion of the detsricrated opathway. - tnrhe  proposed
Settiement, tne Department has agresd to allow replagemant cf tha
paved porticn with 3/4" angular zsdding chips cn = six-Zcoz wide
pathway. The Department fesls zhat =zhis is acceptable for puzlic
access, and probably preferable given the prebler with tree roots
in the area; bicycles can s:1ill use a surface of tnls type.

ALthougn tine City ¢f Garde
and

n ' r he

awsuic, trha Department, IFT d Evans agres thzat they should be

made a signatory o the Settlement given the City's role in
accegpting title to the preogerty afser cowpostion of :the pathway.

The Department arnd IFI have communicated with cha Riverside
Village Eomecwner’s Association curing the course of negoziations
and develcprent of the proposed Settlement. Thre doreowners have
declined tc intervens in the lawsti-= or actively participate in tre
necoziaticns, although they have expressed scme of the:r COonNCcerns
o the Deparimenti’s legal counsel. Concerns about maintenznce and
security must pe addressed to Carden Citv as the entity thas will
ranage the gresenbelt. -

rtment have treaced the State lands
involved in el as puklic crust lards since thssa lands
were cotailned as part oI a settlemen:t of titls ro riparian lands
and river channels that are now part ¢ the subdivisiocn. TCursuanc
o tie public trust doctrine, these lands can be alienaced by the
State only if the publiic’s Znterest in the lande is protected.
The proposed Sectlement stipulates thaz the deed from the State to
Garden City will contain a restriction “hat Provides autema
reversion oI title of the lands to the State 17 public use of
area cghould be terminated. This is a =rzal concern of
Lepartment’s because there have attempts i zhe past to restr
public access zc the area. Alss, the Riverside Vii_.age Homeown

[ 8]

5

LI e

0 Bl ¢F ¢t

0 g )
[ (T

are actempiing toe obtain title to whatever '"excess! Zands o
rerain tha: azre not nezedsd for the creenbal=. Tha Jepartmen: do
*The 19220 Agresnent predated the Idanhc Surreme Court’s modern
articulation of the puklic =rust dectrine in Xogtenal Inviveonmertzal
Alliznce, Trnc. v. Fanhandle Yacht Club, T- ., 103 Idarc 522, 871
P.22 1083 (1383}, wherein the vestriction of alienation cof public
trust lands was estzablished in Idako. Nevertheless, it acnsar thas
the 1980 Agresment Is in conformity with this Case Decauses :he
transfer of sSctate land will e to a public antity for gublic
pLerocses ccecnsistent with the public trus:t doctrins
Land Becard Memsrandun
appreval of Sectlemen: Agraement
July 23, 1555
Pace 3 of 4



not believe these public lands should be cranted to a oriva-e
entilty since they represent a rep acement L[or river channel <o the
Hokes in 187

If the Board determines to approve the Settlemenz, lsgal
counsel vlans to f'le the 3S=ztclement wizh the district courc “or
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RECOMMENDATION

The Department reccmmends that the Beard appreove =he
Settlement Agraement.

Z02RD ACTION

APPROVED JUL 2 9 199

Lanc Board Memorandum
Approva. of Setitlement Agreement

July 2§, 135
rage « c¢f
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SETTLEMENT AGRZEMENT N 4 N @707
This agreement entered into as of tais [/7H‘day C:¥§§§§§g§§g??t&

Ly
1236, |Detween the gTATE OF . IDAEDO, STATZ 20ARD CF TAND

COMMISSIONERS, its members and the Diracter of the ICAEQ DEPARTMENT

Cr LANDS, by and througz the Idahnos attcrney CGanerzl

referred to as "State," ISaup FOREST INDUSTRIES, INC., an Idako
Corporaticn ("IFI"), Z=VANS BROTHIRS CONSTRUCTION INC., an Idaho
Corporaticn ("ZBCI"), and =he City of Garden City, Zdako {("Garder

Citym) .
WITNESSETRH

WHERZAS, on Novambex 13, 1580, Plaintiffs and TEED RIVZRSIDE
GROJ?, an Icdaho General Partnersiip and GACK HOXE, enteregd into an
"Agreement" concerning developmernt of a greenbelz on certain
riparian lands located cen eraily 1n the East 1/2 cf Section 23,
“ewnsh 1ip 4 North, Range i1 2ast, Bcise Meridian adjacent to the
subdivision developme=nt known as "Riverside Village Subdivisicng. "
A copy ©0f said "Agreement" s attacheé hereto ag Exhibit A ard
incorporated herein by reference;

WAZREAS, certain rporticns of said greenbelt have been
corscructed and paved withk aspha’t and mos:t portions thereof have

deteriorated by “ree rco-s wilca have severely buckled *he

ravement. The greenbelt ig Cepicted in Zxhibiz E e tha
"Agresement", which is incorporated harein by reference. A metes

and Zounds descrintion of the pathway Is sez forcoh en the attached
EZxhibit B, which is incorperatad herein by reference;

WEEREAS, con May 26, “834, the Plairtiffs Filaa a lawsuiz

ExJubit D

ATTACHMENT NQ. 3



against Defendants in the Fourth Judicial District Court, in and
for the County of Ada, Cass No. 57798, seeking specifies pexrformarce
of certain zspects of the 1380 Agresment;

WHZRZAS the State alleges thz- Idzho Fcrest Industries, Inc.

is a partial successor to tke ceveloper of <he Riversids Viliage

Subdivisions, which IFI denies, but IFI admists owning certair lands

acdjacent to the 3oige lver;

WHERZAS the parties seex Lo resoive the dispute cencerning

[

rpliementation of the 1580 Agreement witreur further lizigatien;
NCW, THEREFORE, for ard in consideracion of the foregcing
rremises, the parties hereto agree as Zollows:

1. IFI  will remove the deteriorated asphals on the
greenbelt, exceot for that portion delineated on Exhibit B thrat
remains in gcod conditicn and is not in need of removal. The
removed portions of the asphalt greenbelt will be replaced with
2/4" angular bedding chips to a width of six (s) feet, the current
widzh o©f the pathway, and the wicth called for in the :-9ag
Agreement. In conjunccion with the greenbelt reconstruction, the
City of Garden City will cut and remove the tree roots +that have

buckled the presant greenbelt. ZXeplacemeni of the greenbel: shall

be ccmpleted no later that June 1, 1557,

2. Two bridges that nave besn constructed on “he graenbelt
shall be receonstructed as Zollecws: 3ridge #1 as :idencified on

Exhibit B shall be replaced or modified to be six (§) feet in

width, with handrails for safeiy. Safety ralls shall be

censtiricted on bridge #2. Thesge improvemens snall be completed no

SETTLEMENT AGREZEMENT -- Page 2 of 4



2, The parties hereby ackncwledge that the State has
received a descripticn of the mos- scutherly boundary line cwned by
IF:.

= As set forth in =Ixnibi- C, the City of Garden City is
interested in cbtaining cenirol of the subject creenbel rathway
system in order to preserve and maintain it as a pubiic amenity.
The conveyance of State land, and lang cwnied by IFT, te Garden
City, as contemplated By the 1980 Agreemenz, will »e eZfecced upon
completion of construction. Said conveyances shall contain a
condition that the lands conveyed shall be used cnly for puklie
purposes related ‘to a public greenbelt patkway, and tha* i such
public use shall be ternminated, or if Garden City szzall attempt to

convey the formexr State lands to another entity withcut State

(8]

authorization, title to sai lands srall automatically rever- to
the State and IFZI according to the respactive portions conveyed by
them.

5. Back party shall bear its own Costs, expenses and
attorney’'s fées with respect to this Agreemens.,

6. This Agreement shall he binding upon and inure to the

- L)

poeneiit of the parties hereto and the

-

T respective heirs, legal
representatives, successors ir inzerest, zand permittess zand

assigns.
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DATED this day of September, 1995,

cHILIZ E. 3AY™
Governcr and President of the State
2card of Land Commissicners

DATED this /17 day o

e

PETE T. CENARRUSA

aec*etary of State and Secretary of
the State Boaxd of Land Commiss: oners

DATED <his day of Septenber, 15§

~ Qa Dk

IDAEO FORZST INDUSTRIES, INC.

DATED tinis day of Septemter, 1996.

W = g

EVANS BROTHERS CONSTRUCTION

DATED this day cf September, 1936.

st d i

Mayo_, City of Garden City
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